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for records in its possession that an-
other bureau created or is substan-
tially concerned with, it will consult 
with the other bureau before deciding 
whether to release or withhold the 
records. As an alternative, the bureau 
may refer the request along with the 
records to that bureau for direct re-
sponse. It will notify you of the refer-
ral in writing and provide the name of 
a contact in the other bureau(s) to 
which the referral was made. Such a re-
ferral does not restart the statutory 
time limit for responding to your re-
quest. 

(b) Consultations/referrals with agencies 
outside DOI. (1) If a bureau receives a 
request for records not in its posses-
sion, but which the bureau believes 
may be in the possession of another 
Federal agency, the bureau will return 
your request and advise you to submit 
it directly to the other agency. If you 
still believe that the records exist 
within DOI, you should notify the bu-
reau FOIA contact of any additional 
information which leads you to believe 
the records exist and where they might 
be found. Alternatively, you may treat 
such a response as a denial of records 
and file an appeal. 

(2) If, in response to a request, a bu-
reau locates documents that originated 
with another Federal agency, it will 
refer the request, along with any re-
sponsive document(s), to that agency 
for a release determination and direct 
response. If the bureau refers the docu-
ments to another agency, it will notify 
you of the referral in writing and pro-
vide the name of a contact at the other 
agency. You may treat such a response 
as a denial of records and file an ap-
peal. However, in the following situa-
tions, the bureau will make the release 
determination, after consulting with 
the originating agency. 

(i) When the record is of primary in-
terest to DOI (a record is of primary in-
terest to DOI if it was developed or pre-
pared according to DOI regulations or 
directives, or in response to a DOI re-
quest); 

(ii) If DOI is in a better position than 
the originating agency to assess wheth-
er the record is exempt from disclo-
sure; 

(iii) If the originating agency is not 
subject to the FOIA; or 

(iv) When it is more efficient or prac-
tical depending on the circumstances. 

(3) If a bureau receives a request for 
records which have been classified by 
another agency under Executive Order 
12958, Classified National Security In-
formation, or superseding Executive 
order, it must refer the request to that 
agency for response. 

[67 FR 64530, Oct. 21, 2002, as amended at 69 
FR 58324, Sept. 30, 2004] 

§ 2.23 How will a bureau handle a re-
quest for commercial or financial 
information that it has obtained 
from a person or entity outside the 
Federal Government? 

(a) If a bureau receives a FOIA re-
quest for records containing commer-
cial or financial information submitted 
by a person or entity outside the Fed-
eral Government, under Executive 
Order 12600, Predisclosure Notification 
Procedures for Confidential Commer-
cial Information, or superseding Execu-
tive order, the bureau must provide the 
submitter with prompt written notice 
of the request, except as provided in 
paragraph (h) of this section, whenever: 

(1) The submitter has designated the 
information as confidential commer-
cial or financial information, or 

(2) The bureau has reason to believe 
that the information may be protected 
under exemption (4). 

(b) The notice to the submitter will— 
(1) Include a copy of the FOIA re-

quest. 
(2) Describe the information re-

quested or include copies of the perti-
nent records. 

(3) Advise the submitter of the proce-
dures for objecting to the release of the 
requested material and specify the 
time limit for responding. 

(4) Give the submitter no less than 10 
workdays, from receipt (or publication 
as set forth in paragraph (c) of this sec-
tion) of the bureau’s notice, to object 
to the release and to explain the basis 
for the objection, if any. 

(5) Advise the submitter that: 
(i) Information contained in his/her 

objections may be subject to disclosure 
under the FOIA if the bureau receives a 
FOIA request for it; and 
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(ii) If the submitter’s objections con-
tain commercial or financial informa-
tion and a requester asks for the objec-
tions under the FOIA, the notification 
procedures of this subsection will 
apply. 

(6) Advise the submitter that it is the 
bureau, rather than the submitter, that 
is responsible for deciding whether the 
information will be released or with-
held. 

(7) If the submitter designated the 
material as confidential commercial or 
financial information 10 or more years 
before the request, request the submit-
ter’s views on whether he/she still con-
siders the information to be confiden-
tial. 

(c) Where a large number of submit-
ters is involved, the bureau may, rath-
er than providing written notice to 
each submitter, publish a notice in a 
manner reasonably calculated to reach 
the attention of the submitters (e.g., in 
newspapers/newsletters, the bureau’s 
Web site, or the FEDERAL REGISTER). 

(d) Whenever a bureau notifies a sub-
mitter that it may be required to dis-
close information in response to a 
FOIA request, the bureau also will no-
tify you that it is giving the submitter 
an opportunity to review and comment 
on the material. 

(e) If the submitter has any objection 
to disclosure he/she must submit a de-
tailed written statement including the 
following: 

(1) The justification for withholding 
any portion of the information under 
any exemption of the FOIA. In the case 
of exemption (4), there must be a spe-
cific and detailed discussion of: 

(i) Whether the Government required 
the information in question to be sub-
mitted, and if so, how substantial com-
petitive or other business harm would 
likely result from release; or 

(ii) Whether the submitter provided 
the information voluntarily and, if so, 
how the information in question fits 
into a category of information that the 
submitter customarily does not release 
to the public. 

(2) A certification that the informa-
tion is confidential, has not been dis-
closed to the public by the submitter, 
and is essentially non-public because it 
is not routinely available to the public 
from other sources. 

(3) If not already provided, a tele-
phone number (where the submitter 
can be reached during normal business 
hours), an e-mail address, and a fax 
number (if available) is important in-
formation that will help the bureau or 
Department communicate with the 
submitter. 

(f) The bureau will review and con-
sider all objections to release that are 
received within the time specified in 
the notice to the submitter. However, 
it is the bureau, rather than the sub-
mitter, that is responsible for deciding 
whether the information should be re-
leased or withheld. If a submitter fails 
to respond to the bureau within the 
time limits specified in the notice, the 
bureau will presume that the submitter 
has no objection to disclosure of the in-
formation. 

(g) If the bureau decides to release 
records over the submitter’s objec-
tions, it will inform the submitter and 
you in writing. The notice to the sub-
mitter will be sent by certified mail, 
return receipt requested, to the sub-
mitter’s last known address and will 
include copies of the records the bu-
reau intends to release and the bu-
reau’s reasons for deciding to release 
them. The notice also will inform the 
submitter that it intends to release the 
records 10 workdays after receipt of the 
notice by the submitter. 

(h) The bureau will not consult with 
the submitter if: 

(1) The bureau responsible for the de-
cision determines that the information 
is exempt from disclosure; 

(2) The information has been lawfully 
published or otherwise made available 
to the public, such as in response to an 
earlier FOIA request or if the sub-
mitter has made the information pub-
lic; 

(3) Disclosure of the information is 
required by statute (other than the 
FOIA) or regulation (other than this 
subpart); 

(4) Disclosure of the information is 
prohibited by statute; or 

(5) The designation of confidentiality 
made by the submitter appears obvi-
ously frivolous. However, the bureau 
will notify the submitter of any final 
decision to disclose the information 15 
workdays prior to releasing it. 
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(i) The bureau will inform the sub-
mitter within 10 workdays of the De-
partment’s receipt of a court complaint 
if you file a lawsuit for access to any of 
the withheld records. Similarly, the 
bureau will notify you within 10 work-
days of the Department’s receipt of a 
court complaint if the submitter files a 
lawsuit to prohibit the bureau from 
disclosing the records. 

(j) If the bureau determines that the 
requested information is protected 
from release by exemption (4) of the 
FOIA, the bureau has no discretion to 
release the information as doing so 
would violate the Trade Secrets Act, a 
criminal provision found at 18 U.S.C. 
1905. 

[67 FR 64530, Oct. 21, 2002, as amended at 69 
FR 58325, Sept. 30, 2004] 

§ 2.24 Is a submitter required to des-
ignate information that is commer-
cially or financially sensitive? 

No. If in the course of responding to 
a FOIA request, a bureau cannot read-
ily determine whether the information 
obtained from a person is commer-
cially or financially sensitive informa-
tion, the bureau will obtain and con-
sider the views of the submitter of the 
information and provide the submitter 
an opportunity to object to any deci-
sion to disclose the information. 

§ 2.25 How will a bureau handle a re-
quest for Federally-funded research 
data in the possession of a private 
entity? 

In accordance with OMB Circular A– 
110, when published research findings 
are produced under a grant or other 
Federal assistance awarded to institu-
tions of higher education, public and 
private hospitals, and other quasi-pub-
lic and private nonprofit organizations, 
and the findings are used by a bureau 
in developing an agency action, e.g., a 
policy or regulation, research data re-
lated to such findings are considered 
agency records. This applies even if the 
bureau’s data are in the possession of 
the recipient of the Federal financial 
assistance (recipient). 

(a) If you submit a FOIA request for 
such research data, the bureau will re-
quire the recipient to provide the infor-
mation to it within a reasonable 
amount of time, so the bureau can con-

sider the data for release to the public 
under the FOIA. 

(b) The bureau will notify you that it 
may charge you for any additional fees 
incurred as a result of obtaining the re-
search data from the recipient. This fee 
is in addition to any fees the bureau 
may charge to process your request 
under the FOIA. 

(c) The bureau will forward a copy of 
the request to the recipient, who is re-
sponsible for searching for and review-
ing the requested information in ac-
cordance with DOI’s FOIA regulations 
(43 CFR part 2). The recipient will for-
ward a copy of any responsive records 
that are located, along with his/her 
recommendations concerning the re-
leasability of the data, and the total 
cost incurred in searching for, review-
ing, and providing the data to the ap-
propriate bureau FOIA contact. 

(d) The bureau will review and con-
sider the recommendations of the re-
cipient regarding the releasability of 
the requested data. However, it is the 
bureau, rather than the recipient, that 
is responsible for deciding whether the 
information will be released or with-
held. 

[67 FR 64530, Oct. 21, 2002, as amended at 69 
FR 58325, Sept. 30, 2004] 

§ 2.26 Does the bureau provide multi-
track processing of FOIA requests? 

(a) A bureau may use two or more 
processing tracks to distinguish be-
tween simple and complex requests 
based on the amount of work and/or 
time needed to process the request, in-
cluding the number of pages involved. 

(b) If a bureau uses multitrack proc-
essing, it will advise requesters in its 
slower track(s) of the criteria of its 
faster track(s). For example, a bureau 
using multitrack processing may pro-
vide requesters in its slower track(s) 
with an opportunity to limit the scope 
of their requests in order to qualify for 
faster processing within the specified 
limits of the bureau’s faster track(s). A 
bureau doing so will contact the re-
quester by telephone or in writing, 
whichever is more efficient in each 
case. 
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